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PART 1: INTRODUCTION

I. Purpose of the Bench Memorandum

The purpose of this bench memorandum is to provide judges in the Jessup Competition with basic
factual and legal information to enable evaluation of the written and oral performances of the
participating teams. This Bench Memorandum should be read in conjunction with the 2009 Jessup
Problem (the "Compromis") and the Corrections and Clarifications to the Compromis. The
Compromis was designed to present the competitors with a balanced problem, such that each side
has strengths and weaknesses in its case. The Compromis contains a number of legal issues that are
relevant to more than one claim for relief, and participants will often need to argue in favor of a rule
of law in support of one claim and distinguish the same rule with respect to another claim. Judges
should note and question any internal inconsistencies that may arise in a competitor's or team's
argument.

This memorandum is not meant to be an exhaustive treatise on the legal issues raised in the
Compromis. The state practices and legal authorities are illustrative and not intended to be a
comprehensive review of all relevant sources of law. As such, judges should not be surprised when
participants present arguments or authorities which are not discussed in this memorandum. This
does not suggest that such arguments are not relevant or credible.

II. Synopsis

This year's Compromis focuses on legal issues that arise when members of the international
community, either collectively through the United Nations, or individually through unilateral action,
intervene in the affairs of a state on humanitarian grounds. Among the many legal issues addressed
in this year's Compromis are the following: the prohibition against the use of force; the
responsibility to protect; the role of the Security Council in authorizing humanitarian interventions;
the fact finding power of the International Court of Justice; the role of the ICJ in matters taken up by
the Security Council; restrictions to be applied to humanitarian interventions; international
standards of due process; the death penalty under international law; and political asylum.

The dispute at the heart of this year's Jessup Problem involves two states - Alicanto, whose
population is composed of two large ethnic groups in tension with one another (the Dasu and
Zavaabi); and Ravisia, a former colonial power that establishes a military operation in Alicanto,
without the consent of the Alicantan government, in order to prevent what Ravisia characterizes as
an impending campaign of ethnic cleansing.

The population of Alicanto is 30% Dasu and 50% Zavaabi. Both groups espouse the Talonnic
religion - the Dasu subscribe to a moderate version of the faith, and the Zavaabi to a more orthodox
version. The Dasu enjoy a higher standard of living and have historically occupied more influence in
government and business.

In the mid 1990's, a Zavaabi political group called the Guardians gained momentum, promoting
their aim of reviving the orthodox Talonnic faith and incorporating its tenets into Alicantan law.

In December 2005, the UN Security Council established UNMORPH, a peacekeeping mission in
Alicanto with the purpose of maintaining a ceasefire agreement between Alicanto and its
neighboring state New Bennu. The two countries had been involved in a conflict over rampant
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smuggling of illegal arms and drugs across their shared border. The largest contributor of troops to
UNMORPH was Ravisia.

After Alicantans became frustrated with the government's handling of the conflict with New Bennu,
the Dasu-led government was turned out of office and emergency elections were called. The
election resulted in the installation of a Zavaabi-led government, which put in place Prime Minister
Simurg, the leader of the orthodox Zavaabi movement.

During the period of UNMORPH's two and a half year operation, the conduct of the mission's
peacekeeping troops came under criticism by human rights observers who discovered a pattern of
sexual exploitation by the troops against local young girls.

UNMORPH also came under fire by Alicantan government officials for broadcasting radio
programming targeted towards informing local women and children about health, education and
human rights. Religious leaders protested, claiming the broadcasts to be offensive and inconsistent
with orthodox teachings of the Talonnic faith.

Despite the controversy surrounding these practices, UNMORPH quickly succeeded in achieving its
mandated goal. By the end of 2007, the peace between Alicanto and New Bennu was secure and the
objectives of UNMORPH had been met. In February 2008, the Security Council passed Resolution
1650, calling for the gradual draw down and termination of UNMORPH by 31 July 2008.

As UNMORPH was nearing the end of its mandate, tensions began to increase between the Dasu and
Zavaabi within Alicanto. The Zavaabi-led government rolled out plans to incorporate orthodox
Tallonic beliefs into Alicantan law. Initially, members of the Dasu group reacted by protesting.
Later on, many Dasu reacted by fleeing the country. Sporadic riots turned into significant violence
and NGOs began reporting ethnically charged violence.

On July 3, 2008, the Security Council adopted Resolution 6620, noting its concern about the
escalating violence in Alicanto, and urging the government of Alicanto to "to take immediate steps
to improve the humanitarian situation."

On July 7, 2008, while traveling to the airport, Prime Minister Simurg was killed in an explosion The
assassination was followed by a man hunt for the alleged perpetrator, a Dasu-male named Piccardo
Donati. This led to renewed violence between the groups. Six Dasu villages were burned,
thousands were killed, tens of thousands of Dasu fled the country, and a weapons cache was
discovered.

Ravisia called upon the Security Council and requested that it either (1) renew and expand the
UNMORPH mandate; or (2) authorize a collective humanitarian intervention of a group of states led
by Ravisia. The Secretary-General submitted a report to the Security Council in which he concluded
that a campaign of systematic violence was impending, drawing his conclusions partly on the basis
of classified raw intelligence provided by Ravisia. Alicanto demanded access to the intelligence, but
the Secretary-General refused to hand it over, citing a promise of confidentiality he made to Ravisia.
The President of the Council ruled the demand out of order. After a long debate, resolutions in
support of Ravisia's recommended actions failed before the Security Council because two
permanent members exercised their veto power.

On July 31, 2008, the Secretary-General terminated UNMORPH as required by Security Council
Resolution 1650. Despite this, Ravisian peacekeeping troops remained. The next morning, 600
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additional Ravisian troops arrived in Alicanto and the Ravisian Army declared the beginning of
"Operation Provide Shelter." Alicanto protested the presence of the Ravisian Army but did not
launch any operation to remove OPS troops. Over the next few months, OPS was involved in an
average of three operations per week, and effectively extinguished a number of uprisings.

On August 21, the Alicantan government proceeded to a trail in absentia of Piccardo Donati, whom
Alicantan authorities had failed to apprehended in the July manhunt. Donati was convicted and
sentenced to death for the assassination of Prime Minister Simurg and other crimes. Later, it was
discovered that Donati had been granted asylum by Ravisian forces in Alicanto. The Alicantan
government demanded that Donati be handed over and that Ravisian forces leave immediately.

On September 17, Alicanto informed Ravisia of its intention to pursue legal action before the
International Court of Justice. Alicanto and Ravisia later agreed to submit the dispute to the ICJ by
special agreement.

III.The Legal Issues

A. Alicanto has requested that the Court:

1. declare that the occupation of Alicantan territory by Ravisian armed forces since 1
August 2008 has been and continues to be a violation of international law, and order
Ravisia to remove its military personnel from Alicanto at once;

2. call upon Ravisia to produce the intelligence that was delivered to the Secretary-
General, and if it refuses, deny Ravisia the right to rely on that intelligence directly
or indirectly to support the legality of Operation Provide Shelter in international
law, or in the alternative, declare that the Secretary General may lawfully hand over
the intelligence to Alicanto;

3. determine that, in broadcasting offensive radio programming and sexually
exploiting Alicantan children, Ravisian soldiers have committed violations of
international law and the cultural and religious integrity of Alicanto, attributable to
Ravisia, and order Respondent to make reparations for the injuries to the victims
and to Alicanto's social fabric; and

4. order Ravisia immediately to deliver to Alicanto the fugitive Piccardo Donati so that
his lawful sentence may be carried out.

B. Ravisia has requested that the Court:

1. declare that the presence of the Ravisian military forces in Alicanto has been and
continues to be fully justified under international law;

2. decline to call upon Ravisia to produce its classified intelligence, or in the
alternative, decline to afford Alicanto any evidentiary benefit should Ravisia
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continue to withhold the intelligence, and declare that the Secretary-General may
not lawfully hand it over to Alicanto;1

3. find that the conduct of Ravisian troops while stationed at Camp Tara did not violate
international law, and that, in any event, Ravisia bears no liability for any
wrongdoing that may have been committed in the service of the United Nations, and
that no alleged injury to Alicanto or its citizens warrants reparations; and

4. hold that the Alicantan citizen Piccardo Donati need not be handed over to Alicanto,
where he will be subjected to judicial execution in violation of international law.

PART 2: LEGAL ANALYSIS

I. Ravisia's Military Presence in Alicanto

Does the Court have jurisdiction to determine the legality of the intervention and the authority to
order the removal of Ravisian military personnel from Alicanto? Was the OPS intervention of
Alicantan territory by Ravisian armed forces since 1 August 2008 a violation of international law? Is
the continued presence of Ravisian armed forces a violation of international Law?

This Prayer for Relief arises from Ravisia's OPS military action in Alicanto, purportedly in response
to what Ravisia characterizes as an imminent risk of ethnic cleansing. This Prayer for Relief is
intended to highlight the tension between one of the primary rules of law-the prohibition against
the use of force-and the growing moral and political responsibility of the international community
to prevent large scale humanitarian disasters (e.g., genocide, ethnic cleansing).

The main question here is whether there is a basis under international law to justify Ravisia's OPS
military action. In addition, the relief sought by Alicanto-the removal of Ravisia's troops from
Alicanto's territory-raises various jurisdictional issues regarding the power of the ICJ to consider
the question and to grant the remedy sought.

A. ICJ Jurisdiction

Does the Court have jurisdiction to determine the legality of the intervention? Does the court have the
authority to order the removal of Ravisian military personnel from Alicanto?

Prior to Ravisia's unilateral OPS intervention in Alicanto, the Security Council passed Resolution
6620, which in relevant part (and using original paragraph numbering):

(2) Urges Alicanto to take immediate steps to improve the humanitarian situation in the
Rocian Plateau and to avert additional widespread suffering;

(5) Reminds all Member States that unrest in Alicanto continues to undermine the stability
of the region, and that each of them should remain vigilant and prepared to provide
humanitarian assistance and to promote an environment of peace and security; and

Ravisia does not concede that the Court has the authority to issue a declaration on the legality of the Secretary-General handing over
Ravisian intelligence. Ravisia argues, however, that if the Court concludes that it does have such authority, the Court should declare that
the Secretary-General may not lawfully hand over the Ravisian intelligence. Clarifications 7.
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(7) Decides to remain seized of the matter. [emphasis added]

Subsequently, the Security Council failed to pass resolutions authorizing an extension of the
mandate of UNMORPH or authorizing action by the regional body, R-FAN (of which Ravisia is a
member).

Alicanto will argue that the current dispute is not under consideration by the Security Council and
has been brought before the ICJ by consent of the parties, and therefore the ICJ has jurisdiction to
decide it as a judicial matter. Ravisia will argue that the Court has no authority to entertain this
Prayer for Relief since the Security Council has primary responsibility for the maintenance of
international peace and security under Chapter VII, and remains seized of this matter, thus making
it the only UN organ that may decide whether the security situation in Alicanto is stable enough to
order Ravisia's removal. Ravisia will argue that a pronouncement by the ICJ on this issue would be
tantamount to judicial review of the actions of the Security Council, which is impermissible.

Participants should be prepared to discuss the following issues:
1. ICJ's power of judicial review
2. Matters regarding peace and security
3. Standard of review
4. Remedy sought

1. ICJ's Power of Judicial Review

Does the ICJ have any right of review over the actions of the Security Council?

The UN Charter does not expressly grant the ICJ any right of judicial review over the actions of
another UN organ such as the Security Council, the General Assembly or the Secretariat (including
the Secretary-General). On the other hand, Article 92 of the UN Charter states that the ICJ is the
"principal judicial organ" of the UN.

Alicanto Ravisia
The right of judicial review exists as a matter of The states negotiating the UN Charter considered and
implication from the fact that it is a principal judicial rejected the inclusion of such a right of review. 3

organ, and so the ICJ should have the right to review the
validity of the acts of political organs, at least whenever Article 7 of the UN Charter established six "principle
such an act is relevant to a case before the Court.2  organs of the United Nations: the General Assembly,

the Security Council, the Economic and Social Council,
the Trusteeship Council, the International Court of
justice, and the Secretariat." These organs have a
"horizontal" relationship in that they are independent
bodies which are not subordinate to one another.4

In the course of rendering an advisory opinion, the ICJ may This is a very limited exception and applies only to
be asked to opine upon any question of law, which might

2 Robert F. Kennedy, Note, Libya v. United States: The International Court of Justice and the Power of Judicial Review, 33 VA. J. INT'L L.

899, 913 (1993).

3 See Report of the Special Subcommittee of Committee IV/2 on the Interpretation of the Charter, U.N. Doc. 750, IV/2/B/1, 13 U.N.C.I.O.
Docs. 831, 831-32 (1945).

4 Michael 1. Mathieson, ICI Review of Security Council Decisions, January 2004, http://www.allbusiness.com/legal/international-
law/962047-1.html.
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Alicanto Ravisia
well include the question of the validity or the effect of advisory opinions.6

Security Council decisions.5

The International Criminal Tribunal for the former The ICTY did not consider the question on the basis of
Yugoslavia (ICTY) decided it would review the question of some general assertion of a judicial right to review
whether it had been validly created by the Security Security Council decisions. Rather, the review was
Council.7 It decided that the Security Council's decision based on the unique situation of the ICTY, which
was valid and the ICTY had been lawfully created. If a required the ICTY to decide whether it was lawfully
subordinate tribunal can review the Security Council, so created so as to comply with the requirement of
can the ICJ. fundamental international due process in criminal

proceedings.
8

With that one exception, there has been no assertion
by a judicial body of a right to review decisions of the
Security Council.9

The ICJ has expressly indicated that it does not have a
general right of judicial review. In the South West

However, in the South West Africa Case, the ICJ later went Africa Case the ICJ held "Undoubtedly, the Court does

on to evaluate whether a resolution of the Security Council not possess powers of judicial review or appeal in
was binding and found that it was binding because it was respect of the decisions taken by the United Nations
adopted in conformity with the principles and purposes of organs concerned [General Assembly and Security
the UN Charter. The ICJ thus suggested that it can consider Council]."' 12

the legal consequences of the action of other UN organs
when such consideration is indispensable to the proper
disposition of the case. 10 Accordingly, although the ICJ
cannot formally review the acts of the Security Council, it
may interpret the meaning and application of Security
Council resolutions."

2. Matters of international peace and security

If the ICJ does have a general right of review, may the ICJ review the action or inaction of the Security
Council where the maintenance of international peace and security is involved?

The Security Council must decide under Chapter VII of the UN Charter whether a situation
constitutes a threat or breach of the peace or act of aggression, and if so, what measures are to be
taken to resolve such a situation.

See Mathieson, supra note 4.

6 See Mathieson, supra note 4.

Prosecutor v. Dusko Tadic Decision on the Defense Motion for Interlocutory Appeal on Jurisdiction, ICTY (1995).

See Mathieson, supra note 4.

9 See Mathieson, supra note 4.

10 See Advisory Opinion, Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa Case),

1971 I.C.J. 16, 187-116 (21 June).

11 See Mathieson, supra note 4.

12 See Advisory Opinion, Certain Expenses of the United Nations 1962 I.C.J. 151, 168 (July 20); Advisory Opinion, Legal Consequences for

States of the Continued Presence of South Africa in Namibia 1971 I.C.J. 16, 45 (June 21).
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Even if the ICJ has a power of judicial review, in light of the Security Council's role in maintaining
international peace and security, does the ICJ have the power to also rule on matters relating to the
maintenance of international peace and security?

Alicanto Ravisia
The Security Council has ultimate responsibility for
maintaining international peace and security under
Chapter VII of the UN Charter. The measures adopted
with respect to a state by the Security Council under
Chapter VII prevail over any other international
obligations.1 3

The Charter clearly gives authority only to the Security
Council to make such decisions regarding international
peace and security. These are decisions that are
essentially political, factual, and discretionary in
character, and not easily subject to judicial standards.

In the exercise of Chapter VII functions by the Council
in crisis situations, there is a definite need for rapid
decisions that are authoritative, that will be taken by all

parties as being final and binding, and that they cannot
hope to reverse through some other process.

Otherwise, the effectiveness of the Council in such crisis
situations would be seriously compromised. This leads

to the conclusion that, even if there were a general right
of judicial review over Council decisions, it is unlikely
that the Charter really contemplated that there would
be judicial review of decisions by the Council under
Chapter VII.

14

In the Lockerbie Case, Libya requested measures in direct
conflict with two resolutions of the Security Council
under Chapter VII. The Court avoided answering the
question of the court's power to review Security Council
resolutions. However, because the ICJ assumed
jurisdiction to hear the Lockerbie Case on the merits
despite the existing Security Council resolutions, the
Court implied that it had the authority to hear an
argument that a Security Council decision under Chapter
VII violated international law.

In the Tehran Hostages Case, the ICJ was asked to
address a situation where the SC was "actively seized of
the matter." The ICJ held:

Whereas Article 12 of the Charter expressly forbids
the General Assembly to make any
recommendation with regard to a dispute or
situation while the Security Council is exercising its

However, in a dissenting opinion to the Lockerbie Case,
judge Schwebel stated:

[T]he Court ... is particularly without
power to overrule or undercut decisions
of the Security Council made by it in
pursuance of its authority under Articles
39, 41 and 42 of the Charter to determine
the existence of any threat to the peace,
breach of the peace, or act of aggression
and to decide upon responsive measures
to be taken to maintain or restore
international peace and security.

11 United States Diplomatic and Consular Staff in Tehran (United States v. Iran), 1980 ICJ 40.

14 See Mathieson, supra note 4.
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Alicanto Ravisia
functions in respect of that dispute or situation, no
such restriction is placed on the functioning of the
Court by any provision of either the Charter or the
Statute of the Court. The reasons are clear. It is for
the Court, the principal judicial organ of the United
Nations, to resolve any legal questions that may be
in issue between parties to a dispute; and the
resolution of such legal questions by the Court may
be an important, and sometimes decisive, factor in
promoting the peaceful settlement of the dispute.

The SC's exercise of authority over this situation in The Security Council, which decided to remain seized of
resolution 6620 does not preclude the ICJ from ordering this matter, is the only UN organ that can order the
Ravisia's removal. In fact, ordering such removal would removal of its presence from Alicanto. An ICJ order
be consistent with the SC's later decision not to authorize calling for it to leave Alicanto would be inconsistent
Ravisia's intervention. The fact that the SC decided to with SC resolution 6620, which invites the international
remain seized of the matter does not affect the community's involvement. As long as Alicanto fails to
jurisdiction of the ICJ over similar issues that may be comply with the resolution by failing to improve the
properly raised before the Court. humanitarian situation in its country, the ICJ should not

order the removal of Ravisia, which is the only entity
In any case, resolution 6620, was not made under Chapter ensuring that there will be no additional widespread
VII, unlike Security Council Resolution 5440. suffering.

Security Council Resolution 6620 recalls Resolution
5440 and is clearly connected to it

3. Standards of judicial review

If a right of review regarding matters of international peace and security exists, what is the standard
of review for such decisions?

Even if the ICJ has judicial review powers over actions by the Security Council in relation to the
maintenance of international peace and security, the issue arises as to the standards the ICJ should
apply.

Alicanto Ravisia
There is no question of validity here, only a question of In advisory opinion cases, the ICJ has already said that
the meaning of the Security Council's resolutions. there would be a presumption of validity attached to

decisions made by the major political organs.' 5

In relation to Chapter VII resolutions, that would be
reinforced by the factors mentioned above-that the
decisions in question really involve political judgments,
essentially matters of political discretion, and, in fact, it
would be difficult to find definitive standards by which
the Court could review decisions of the Council on such
matters.

In any case, the relevant resolution is 6620, which is not Security Council Resolution 6620 recalls Resolution 5440
expressed to be made under Chapter VII. and is clearly connected to it.

's See Advisory Opinion, Certain Expenses of the United Nations 1962 I.C.J. 151, 168 (July 20); Advisory Opinion. Legal Consequences for
States of the Continued Presence of South Africa in Namibia 1971 I.C.J. 16, 45 (June 21).
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4. Remedy

Does the International Court oflustice have authority to call upon Ravisia to remove its military
personnel from Alicanto?

Alicanto will argue that the Court has the authority to order the removal of a state from another
state's territory. Alicanto will argue that the Court should exercise such authority in this case
because the continued presence of Ravisian forces in Alicanto is an unauthorized and illegitimate
use of force.

The ICJ is authorized to decide "the nature and extent of the reparation to be made for the breach of
an international obligation" under Article 36 (2)(d) of the ICJ statute. In the absence of specific
guidelines concerning remedies, the approach developed by the Court should be found in its case-
law. Commentators note that, in this sphere, the ICJ has extensively applied general principles of
procedural law.16

According to Article 30 of the Articles on State Responsibility, the state responsible for an
international wrongful act has a duty to cease the act if it continues. The benchmark case on
remedies is Factory at Chorzow, where the ICJ's predecessor, the Permanent Court of International
Justice (PCIJ), held:

The essential principle contained in the actual notion of an illegal act - a
principle which seems to be established by international practice and in
particular by the decisions of arbitral tribunals is that reparations must, as far
as possible, wipe out all of the consequences of the illegal act and re-establish
the situation which would, in all probability, have existed if that act had not
been committed.17

16 1. Brownlie, Remedies in International Law / 50 Years.

17 Factory at Chorzow, Merits, 1928, P.C.I.J., Series A, No. 17, p. 47.

Alicanto Ravisia
Once it concludes that Ravisia's intervention and
continued presence is wrongful, the Court has the
authority to order the removal of Ravisian forces from
Alicantan territory.

Supporting ICJ case law:
* Nicaragua v. USA (holding that the US "is under a

duty immediately to cease and refrain from all
such acts as may constitute breaches of the
foregoing legal obligations")

* Temple Case (holding that "Thailand is under an
obligation to withdraw any military or police
forces" from the Temple)

* Cameroon v. Nigeria (obligating both parties to
withdraw their military, police, and
administration from the affected areas
"expeditiously and without condition")
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Alicanta Ravisia
The Court should exercise its authority in this case
because the first and most appropriate remedy for
Ravisia's unlawful use of force and illegal presence in
Alicanto is to order Ravisia to leave Alicantan territory.

B. Ravisia's OPS Intervention

Was Ravisia's OPS intervention a violation of international law?

Alicanto will argue that Ravisia's OPS intervention was an unlawful use of force, in violation of
Article 2(4) of the UN Charter that was not justified under any emerging norm of humanitarian
intervention. Ravisia will counter that it's OPS intervention was in furtherance of its responsibility
to protect Alicantans from an impending ethnic cleansing, and that international law recognizes its
right to militarily intervene for humanitarian reasons when the state at issue is unwilling or unable
to protect its own people from ethnic cleansing.

Participants should be prepared to discuss the following issues:
1. General prohibition against the use of force
2. Emerging norm permitting humanitarian interventions

(a) Right to humanitarian intervention/Responsibility to protect
(b) Collective vs. unilateral action
(c) Restrictions on humanitarian interventions

1. Prohibition against the Use of Force

Article 2(4) of the UN Charter provides that "all Members ... shall refrain in their international
relations from the threat or use of force against the territorial integrity or political independence of
any state, or in any other manner inconsistent with the Purposes of the United Nations." 18

The UN Charter recognizes only two exceptions to this prohibition against the use of force: First,
Article 51 affirms the right of a state to use force in self-defense in the case of an armed attack.
Second, under its Chapter VII powers, the Security Council may authorize the use of force in the
territory of a Member State in order "to maintain or restore international peace and security." UN
Charter, Art. 42.

In this case, Ravisia's troops were originally part of UNMORPH, a UN peacekeeping mission
authorized by the Security Council to maintain a ceasefire between Alicanto and its neighboring
country New Bennu. By the end of March 2008, the original purpose of the mission had been
achieved and only Ravisian troops remained as part of UNMORPH. On 31 July 2008, the
peacekeeping mandate expired and the Secretary General announced the termination of
UNMORPH. However, the Ravisian forces stayed and Ravisia brought in 6,000 additional troops.
Thereafter, Ravisia's continued military presence on Alicanto's territory was not lawful unless
justified under some other rule of international law.

18See also Simma, The Charter of the United Nations: A Commentary, 123 (2002) (prohibition includes any use of armed force, even small
and temporary operations that do not result in any deprivation of territory).
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In this case, there will be argument over Ravisia's conduct in retaining a troop presence in Alicanto
after the expiration of the UNMORPH mandate, and Ravisia's sending of further troops and
equipment into Alicanto.

Ravisia's attempt to justify OPS as necessary to avoid impending ethnic cleansing in Alicanto, is an
example of what some scholars have described as a "humanitarian intervention". Significant
disagreement exists regarding whether there is any legal foundation for treating "humanitarian
interventions" as an exception to the prohibition against the use of force.

2. Humanitarian Intervention

(a) Right to Humanitarian Intervention/Responsibility to Protect

Since the 1648 Treaty of Westphalia, the foundational principle of international law has been the
sovereignty of states. Article 2 (1) of the UN Charter states that the UN is based on the principle of
the sovereign equality of all its members. This principle of sovereignty incorporates the prevailing
norm of non-intervention, which prohibits states from violating the territorial integrity or
interfering in the internal affairs of another state. As noted above, this prohibition specifically
covers the use of force, under Article 2(4) of the UN Charter.

The existence of a right to intervene in the affairs of another state on humanitarian grounds, as an
exception to this prevailing norm of non-intervention, is the subject of much debate among
international legal scholars.

No treaty or decision of an international tribunal explicitly recognizes a right to humanitarian
intervention. However, a growing number of scholars and UN bodies are acknowledging the
emerging principle of the "Responsibility to Protect" (R2P), which provides that (1) states have the
primary responsibility to protect their people, and (2) when a state fails to live up to its
responsibility, the international community may intervene. Sources supporting the R2P principle
include:

* United Nations Report of the Secretary-General's High Level Panel on Threats,
Challenges and Change, A/59/565 (2 December 2004). This report recognizes and

"endorse[s] the emerging norm that there is a collective
international responsibility to protect, exercisable by the
Security Council authorizing military intervention as a last
resort, in the event of genocide or other large scale killing,
ethnic cleansing or serious violations of international
humanitarian law which sovereign Governments have
proved powerless or unwilling to prevent."

* 2005 World Summit Outcome, UN Doc. A/60/L.1 (Sept. 20, 2005)

"Each individual State has the responsibility to protect its
populations from genocide, war crimes, ethnic cleansing, and
crimes against humanity."

"We are prepared to take collective action, in a timely and
decisive manner, through the Security Council, in accordance
with the Charter, including Chapter VII, on a case-by-case
basis and in cooperation with relevant regional organizations
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as appropriate, should peaceful means be inadequate and
national authorities manifestly fail to protect their
populations from genocide, war crimes, ethnic cleansing, and
crimes against humanity."

Report of the International Commission on Intervention and State Sovereignty
(2001) - This report recognizes a responsibility to protect persons from certain
humanitarian disasters (genocide, war crimes, ethnic cleansing, and crimes against
humanity), and argues that, when a population is suffering serious harm as a result
of a state's failure to act, the norm of non-intervention yields to the responsibility to
protect.

* UN Security Council Resolution 1706. This resolution cites and applies the R2P
principle in the specific situation of Darfur, but in doing so explicitly "invites the
consent" of the Sudanese government.

Ravisia is likely to assert that the right to humanitarian intervention has developed into a rule of
customary international law. However, Ravisia bears a heavy burden of establishing the existence
of that right. 19 Ravisia will face a tough challenge in demonstrating state practice and evidence of
opinion juris.

(b) Collective vs. Unilateral Right

Many who recognize a right to humanitarian intervention only recognize the right when it is being
exercised collectively. They reject the idea that a state may unilaterally intervene in another state's
affairs for humanitarian reasons. 20

Among those who argue in favor of a collective right, some maintain that collective action can only
be taken through the UN Security Council. Under this view, the right to humanitarian intervention
is not a new exception to the prohibition against the use of force, but rather one manifestation of
the Security Council's Chapter VII authority "to maintain or restore international peace and
security."21

Others, however, argue that a humanitarian intervention can be accomplished through collective
action by a regional security organization (e.g., NATO's humanitarian intervention in Kosovo), or in
some cases, by unilateral action of another state. Proponents of this view cite the limited ability of
the Security Council to act in highly controversial situations due to its political nature and the veto
power of its permanent members, and thus argue that Security Council inaction should not prevent
a regional security organization or an interested state from taking action to prevent a humanitarian
crisis.

1
9See Asylum (Colom. v. Peru). 1950 I.C.J. 266, 276-77 (Nov. 30).

2OSee The Responsibility to Protect, Report of the International Commission on Intervention and State Sovereignty (2001); see also 2005
World Summit Outcome, U.N. Doc. A/60/L.1 (Sept. 20, 2005) (suggesting that "relevant regional organizations" may be involved in action
to protect populations from genocide, war crimes, ethnic cleansing, and other crimes against humanity).

21UN Charter, Art. 42.
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(c) Restrictions on Humanitarian Interventions

Advocates of the R2P principle articulate stringent requirements that must be met before a military
intervention may take place on humanitarian grounds (See, e.g., Report of the International
Commission on Intervention and State Sovereignty).

(1) just Cause

Humanitarian intervention can only be justified in cases where a state is failing to protect its
population from large scale atrocities such as genocide, war crimes, ethnic cleansing, and crimes
against humanity. 22 In the present case, the atrocity that Ravisia claims is the justification for the
intervention is ethnic cleansing. Ethnic cleansing loosely refers to the persecution through
imprisonment, expulsion, or killing of members of an ethnic minority by an ethnic majority in order
to achieve ethnic homogeneity in a majority-controlled territory. No legal definition of ethnic
cleansing appears in any international treaties or instruments.

(2) Right Intention

The primary purpose of a lawful humanitarian intervention must be to halt or avert human
suffering. The intervening state must not have ulterior motives or have a bias for or against any
groups involved in the human suffering.

(3) Necessity (Last Resort)

A military intervention for humanitarian reasons must occur only as a last resort.2 3 "Every
diplomatic and non-military avenue for the prevention or peaceful resolution of the humanitarian
crisis must have been explored."24

(4) Proportionality

A humanitarian intervention should generally comply with the doctrine of proportionality. This
broadly accepted legal doctrine arose as ajus ad bello standard in defining the concept of a just war
and is enshrined as a condition for the exercise of legitimate self-defense in Art. 51 UN Charter. To
comply with this doctrine, a state engaged in armed conflict must ensure that the incidental harm
caused to civilians or civilian property by its military actions is proportional and not excessive in
relation to the concrete and direct military objective.25 Additionally, the state must ensure that any
derogations from international human rights law (IHRL) during the course of its military
operations are proportionate in the sense of being the least intrusive way to achieve the desired
result. 26

22See 2005 World Summit Outcome, U.N. Doc. A/60/L.1 (Sept. 20, 2005).
2 See 2005 World Summit Outcome, U.N. Doc. A/60/L.1 (Sept. 20, 2005) (indicating that if a State fails to prevent ethnic cleansing within
its own borders, the international community will "take collective action, in a timely and decisive manner, through the Security Council,
in accordance with [Chapter VII]").
241CISS Report at 36.

2 1CJ Advisory Opinion on the Legality of Use and Threat of Use of Nuclear Weapons.

2 6
1CJ Advisory Opinion on the Legal Consequences of the Construction of the Wall in the Occupied Palestinian Territory.
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While the principle of proportionality is applicable to different areas of international law, it has not
received universal recognition in cases of occupation and humanitarian intervention. Nevertheless,
those who support the R2P principle identify proportionality as a key requirement of any
humanitarian intervention. "The scale, duration, and intensity of the planned intervention should
be the minimum necessary to secure the humanitarian objective in question."27

(5) Reasonable Prospects

Any proposed humanitarian intervention must also be reasonably calculated to succeed. "Military
action can only be justified if it stands a reasonable chance of success."28

(6) International Humanitarian Law

Finally, humanitarian interventions which amount to military actions are subject to the precepts of
international humanitarian law (ILH), also known as "the law of war." Most of the principles of IHL
can be found in the four Geneva Conventions of 1949 and their two Additional Protocols of 1977.

Alicanto Ravisia
Prohibition against Use of Force Prohibition against Use of Force

Ravisia has violated Article 2(4) by keeping its Ravisia was permitted to use force in self-defense because
peacekeeping troops in Alicanto and bringing in more the humanitarian crisis in the Rocian Plateau threatened
troops for OPS after UNMORPH's mandate expired. regional security. This would not be a strong argument
Alicanto will further argue that neither of the exceptions since there is no factual predicate to indicate that the
to Article 2 (4) apply: Ravisia was not acting in self- security interests of Ravisia were threatened.
defense and the UN did not renew UNMORPH's mandate
or authorize a unilateral intervention by Ravisia.

Right to Humanitarian Intervention Right to Humanitarian Intervention

A right to humanitarian intervention does not exist in OPS is justified as a humanitarian intervention to prevent

customary international law. Even if a norm is emerging, the ethnic cleansing of Dasu by Zavaabi.
it has not yet crystallized into a binding rule of
international law. A right to humanitarian intervention is supported by

various state practice and legal authorities. One example
There is a wealth of state practice rejecting the R2P is the ICJ case filed by Yugoslavia against various
principle. A recent example includes statements made by countries in connection with their participation in the

China and Russia in 2006 during the Security Council's NATO air strikes in Kosovo. In this case, Belgium asserted
debate on Resolution 1706 regarding the expansion of a the doctrine of humanitarian intervention as justification
UN peacekeeping mission in Dafur. In expressing tepid for these strikes. The United Kingdom and the
support for the principles embodied in the resolution, Netherlands also claimed that these strikes were
both China and Russia, who abstained from the vote, permissible under international law.
emphasized that any action taken in Darfur be done only
"with the consent of the Sudanese Government," thus
emphasizing the importance of the principle of
sovereignty.

Many other countries, however, condemned the NATO
strikes as unlawful.

Collective Action Collective Action

27ICISS Report at 37.

281CISS Report at 37.
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Alicanto

Even if a right to humanitarian intervention exists, it
cannot be exercised unilaterally by Ravisia, but rather
must be exercised collectively by the Security Council,
which decided in this case not to act when it failed to
renew UNMORPH's mandate on July 24, 2008.

The right to humanitarian intervention can be exercised
unilaterally by a single state or collectively by a group of
states.

The veto by two permanent members of Security Council
of the motion to reauthorize UNMORPH does not preclude
it and the other members of R-FAN from intervening in
Alicanto to prevent ethnic cleansing. The failure of the
United Nations to properly intervene to stop the genocide
in Rwanda and to address the current situation in Darfur
demonstrates that the UN should not be the only
organization vested with the right to humanitarian
intervention.

Just Cause Just Cause

Even if a right of unilateral humanitarian intervention Ravisia will argue that it was acting to prevent imminent
exists, no intervention was justified in this case. Alicanto ethnic cleansing in the Roccian Plateau. Evidence of the
was not failing to protect its citizens from genocide, war impending catastrophe was plentiful. There were reports
crimes, ethnic cleansing, or crimes against humanity. The of massive killings of Dasu and evidence of attacks against
evidence supporting Ravisia's claims of ethnic cleansing is them by Zavaabi. 29 The Alicantan government proved
not reliable and does not meet the high standard required that it was unwilling and unable to protect its Dasu
to prove that there was an impending humanitarian citizens from the impending ethnic cleansing.
catastrophe that would justify the breach of its
sovereignty.

Right Intention (Impartiality) Right Intention (Impartiality)

Ravisia, as a former colonial master, whose companies Ravisia was acting solely in the best interests of all
maintain strong commercial interests in Alicanto, had Alicantan citizens, both Dasu and Zavaabi, in preventing
ulterior motives for OPS. Through OPS, Ravisia is seeking ethnic cleansing. There was near unanimous
to (1) undermine the newly-instituted and Talonic- authorization of the mission by R-FAN and a close vote by
inspired Alicantan judicial code, (2) protect Ravisian the Security Council. Ravisia had only humanitarian
commercial interests in Alicanto, and (3) support the motives, which were shared by members of the
Dasu minority in opposition to the Zavaabi minority, international community, and by the R-FAN family of
These unbiased and selfish interests disqualify Ravisia nations in particular.
from having the right to intervene in this case.

Necessity (Last Resort) Necessity (Last Resort)

There were other non-military ways to prevent the ethnic Ravisia had intelligence suggesting that ethnic cleansing
cleansing which Ravisia claims was imminent. Ravisia did was imminent and that Alicanto was unable or unwilling
not consult with the Alicantan government about its to prevent it. The Alicantan only acted to exacerbate the
concerns and did not fairly pursue all diplomatic options situation by implementing controversial laws that
before launching OPS. prompted more violence between ethnic groups.

Ravisia may invoke the Bosnian Genocide Case 30 in which
the ICJ held that the FRY had a responsibility (and failed
to meet its responsibility) "to employ all means
reasonably available to it" to prevent the Srebrenica
massacres given its special influence and control over the
area where the violence took place, and the strength of its

29Compromis 33.

30Application of the Convention on the Prevention and Punishment
Montenegro) 2007 ICJ.

infth Crimp nf flpnnridp (Pncnin mnr Hp~rTpaninm v Rprhin nnd
of the Crime of Genocide (Bosnia and Herze ovina v Serbia and

Ravisia
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Alicanto Ravisia
political, military and financial links to the perpetrators.
The duty to prevent genocide is triggered when the State
learns of the serious risk of genocide. Ravisia will draw an
analogy and claim that its responsibility to protect
Alicantans was triggered when it learned of the
impending campaign of ethnic cleansing. Ravisia's
connection to and presence in Alicanto will bolster the
analogy.

Proportionality Proportionality

Ravisia's OPS intervention, which involved thousands of Ravisia will argue that it has narrowly focused its OPS
military troops and the unlawful occupation of Alicantan operations on preventing ethnic cleansing by policing the
territory, was not a proportionate measure. Rocian Plateau and by breaking up riots in the Northeast

Province. Ravisia will also point to the low number of
casualties and the fact that OPS troops have not been

significantly involved in military activity or violence.

C. Ravisia's Continued Presence

Is Ravisia's continued presence in Alicanto a violation of international law?

Once teams have addressed whether Ravisia's military intervention was justified, the next step is to
consider the lawfulness of Ravisia's continued presence on Alicanto's territory. There are broadly
two approaches to evaluating this issue:

1. Alicanto may argue that, if Ravisia's military intervention was unlawful in the first place (see
Section B above), Ravisia's continued presence will constitute a "belligerent occupation" -
that is, a situation where the control and authority over a territory passes to a hostile army
- and Ravisia's continued presence does not comply with the rules governing belligerent
occupation;

2. Alicanto may argue additionally or solely that if Ravisia's military intervention was justified
-most plausibly under the doctrine of humanitarian intervention-Ravisia nevertheless
cannot justify its continued presence in light of the restrictions that apply to humanitarian
interventions.

1. Belligerent occupation

Some Alicanto teams may attempt to raise the belligerent occupation argument against Ravisia. If
they do, they will need to rely on the relevant Laws of War which govern belligerent occupation.
The relevant Laws of War have largely been codified in the Hague Conventions of 1907, and
supplemented by the Fourth Geneva Convention of 1949. Alicanto will need to establish the
relevant provisions are rules of customary international law, since neither Alicanto nor Ravisia is a
party to the relevant treaties.

However, although the argument that Ravisia's presence amounts to a belligerent occupation is
legitimate, there are few facts in the Compromis to support that the relevant rules have been
breached. Sophisticated teams will realize that they are better to avoid raising this argument, and
focus their attention elsewhere. Judges may want steer the argument away from any discussion of
belligerent occupation and the Laws of War.
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2. Relevant Restrictions on Humanitarian Interventions

Alicanto will argue that Ravisia's continued presence is a violation of international law because
intervention is no longer necessary and because Ravisia's force size and conduct in Alicanto are
disproportionate to the alleged threat. Ravisia will argue that their continued presence is necessary
in order to establish peace and security and to remove the threat of ethnic cleansing.

The teams will attempt to repeat their analysis about Ravisia's compliance with the standards or
requirements for valid humanitarian interventions. This time, the arguments need to address the
slightly different issues which arise in relation to Ravisia's continued presence (as opposed to the
right to intervene in the first place).

See above for a discussion of the meaning of the relevant restrictions. But note that the
requirements of "just cause" and "reasonable prospects" are not really relevant to evaluating
Ravisia's right to remain on Alicanto's territory for humanitarian reasons.

Alicanto Ravisia
The continued presence of Ravisian troops on its territory In continuing its presence in Alicanto, Ravisia is acting in
constitutes an unjustified violation of its sovereignty accordance with UN Security Council Resolution 6620 and
under Art. 2 (4) of the UN Charter.31  with its responsibility to protect the people of Alicanto,

which includes the responsibility to rebuild.

Ravisia has complied with the restrictions of
humanitarian interventions, which requires, among other
things, necessity and proportionality.

Consent Consent

The continued occupation of Ravisia for humanitarian Alicanto has closed its eyes to the tensions, and is clearly
reasons would only be legitimate with the consent of the not going to consent to humanitarian assistance even
Alicantan government, which is clearly missing in this though it is still required.
case. Ravisia has not permission from Alicanto to remain
on its territory. Alicanto point to the fact that the UN,
even in the humanitarian crisis in Darfur, invited the
consent of the government of Darfur.

Necessity Necessity

Ravisia's continued presence is no longer necessary as There were no other effective means for safeguarding the
there is no longer a grave or imminent peril of ethnic interests of Alicantans under the current circumstances,
cleansing, given the unwillingness of the Alicantan government to

protect its people and the paralysis of the Security
Ravisia's continued presence is not the only or the least Council, which is politically divided on the present case.
intrusive means of maintaining a stable environment
without the threat of ethnic cleansing. The UN is the more Ravisia's presence is necessary to restore order in
appropriate entity to decide how the ongoing situation in Alicanto. Although a government exists, it is not
Alicanto should be handled. effectively meeting its responsibility to protect the people

of Alicanto. The Alicantan Parlimant's recent adoption of
orthodox Talonnic laws, which discriminate against Dasu
women, serves as evidence that the government is
aggravating, not improving, the situation, thereby
requiring the ongoing presence of Ravisian troops to

31See also General Assembly's Declaration on Principles of International Law concerning Friendly Relations and Cooperation among
states.
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Alicanto Ravisia
prevent ethnic tensions from erupting.

Proportionality Proportionality

Ravisia's continued presence is not proportionate Ravisia's continued presence in Alicanto has been and
because "the scale, duration, and intensity of the remains proportionate. Through this presence, Ravisia
[continued] intervention" is not "the minimum necessary has achieved its goals of managing easing ethnic tensions
to secure the humanitarian objective in question".32  without any large-scale violence. However, although the
Many months have passed since OPS began and there is situation appears to have improved, the facts do not
no evidence of a continuing threat (if there was ever a justify a reduction in the number of troops, or a reduction
threat). Ravisia cannot justify keeping the same number in the scale of operations. Absent action by the
of troops, doing the same things, as they were at the government or the UN to secure the removal of the risk of
beginning of OPS. further violence, the current level of Ravisian activity and

troops will remain necessary and therefore
Alicanto may point to examples of more proportionate proportionate.
measures that should be taken:

* offering humanitarian assistance without a
continued physical presence

* requesting the Security Council to suggest
measures (e.g., agreeing to adopt sanctions
against the Alicantan government if they fail to
act to protect its people)

* referring the issue to the UN Peacebuilding
Commission as the competent UN body for
legitimate multilateral consultations on post-
conflict reconstruction and institution-building

* establishing a more limited Ravisian military
presence in a buffer zone in Alicanto which
would allow for the normal functioning of the
rest of the state

Right Intentions

The continuing offensive radio programming and recent
sexual exploitation of local girls reflect that Ravisia has no
regard for the people of Alicanto, and that their presence
is not one of right intentions.

Security Council Security Council

There is no legal authorization for Ravisia's continued SC Resolution 6620 authorizes its continued presence by
presence in SC Resolution 6620, citing in particular para. calling upon member states to be prepared "to promote
5, which calls only for "humanitarian assistance" to be an environment of peace and security" and that its
provided if the unrest continues as opposed to continued presence is necessary to prevent instability in
humanitarian intervention, the region.

Examples of Occupations

As an example, the Coalition Provisional Authority in Iraq
is not under UN auspices. The occupation was later
endorsed by SC Resolution 1483, which authorized
occupation "until an internationally recognized,
representative government is established." Ravisia will

32 As support, Alicanto may cite to the Nicaragua Case and Congo v. Uganda. the ICI found disproportionate interference in the internal
affairs of the applicant states. Alicanto may also give the recent example of the continued Russian presence in Georgia, which lasted only
one month but was broadly criticized by a number of states as disproportionate.
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Alicanto Ravisia
argue that its presence has a similar objective, that it must
continue, and that it will be proportionate until its
attainment.

II. Ravisia's Intelligence on Ethnic Cleansing

Ravisia says that it has what its President calls "extremely reliable intelligence" that "a real and
present danger of ethnic cleansing on a massive scale [was] about to occur in Alicanto." It relied on
this intelligence in its unsuccessful attempt to seek Security Council resolutions to extend the
mandate of UNMORPH or authorise collective action by R-FAN, and later to justify its unilateral
intervention. Despite the importance of this intelligence, only the UN Secretary-General has seen
this intelligence, which in turn was relied on for the Secretary-General's report to the Security
Council.

In these circumstances, it is understandable that Alicanto wants to see Ravisia's intelligence and to
have the chance to address or rebut it, or alternatively to deny Ravisia the opportunity of relying on
the intelligence to justify its actions.

Alicanto would need to get the intelligence from either Ravisia or the UN Secretary-General.
However, there are difficult questions of whether there are any legal means for Alicanto to get what
it wants through the ICJ. Should the International Court of Justice call upon Ravisia to produce the
intelligence delivered to the Secretary-General? What is the consequence if Ravisia fails to produce
the evidence if so called upon? Can the International Court of Justice declare that the Secretary-
General may lawfully hand over the evidence to Alicanto?

A. Burden of Proof/Standard of Proof

It is a general principle of law that the party making an affirmation of fact has the burden of proving
such fact (actori incumbit probatio). 33 In this particular case, the Secretary General relied on
intelligence provided by Ravisia in making conclusions about impending ethnic may relies on its
own intelligence and the conclusions of the Secretary General, conclusions which are based on the
same intelligence. Ravisis

The ICJ has maintained a high standard of proof to prove charges of "exceptional gravity against a
State."34 Such charges require "evidence that is fully conclusive. " 35 However, the ICJ has also

33 Case Concerning the Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). jurisdiction
and Admissibility, 1984 ICJ 437 ("[I]t is the litigant seeking to establish a fact who bears the burden of proving it"). See also, Case
Concerning the Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.
Serbia and Montenegro), Judgment, 2007 ICI 204 ("On the burden or onus of proof, it is well established in general that the applicant
must establish its case and that a party asserting a fact must establish it.").

34 Corfu Channel Case (UK v Albania). Merits, 1949 ICJ 4, 17.

31 Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro) Judgment 2007 ICJ 209.
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maintained that in cases when one party has exclusive control of the evidence, the other party may
have "more liberal recourse" to facts and circumstantial evidence.36

Teams have to address the issue of who bears the burden of proof in respect to the legality of
Ravisia's presence and conduct within Alicanto's territory. Teams must also identify the standard
of proof that is required, and should address, in particular, whether the conclusions of the Secretary
General are sufficient in themselves to prove a justification for Ravisia's intervention, or whether
the raw intelligence data is required in order for the Court to make any finding. Failing the
disclosure of such data, the value of other evidence should be discussed in order to discharge this
burden.

Alicanto Ravisia
Ravisia has the burden of establishing that its OPS Ravisia meets its burden of proof through the
intervention, which violated the sovereignty of Alicanto, presentation of the Secretary General's report 37 as well as
was justified under international law. the fact that its own intelligence reports that "a real and

present danger of ethnic cleansing on a massive scale" 38
was threatened.

In order to properly rebut Ravisia's factual claims about The raw intelligence may not be provided due to national
the impending ethnic cleansing, Alicanto is entitled to security issues.
have access to the raw intelligence data that prompted
these conclusions.

Ravisia has the burden of proof because it has control
over the only available raw evidence affirming the real
risk of large-scale ethnic cleansing. Ravisia has control
because the only other entity possessing the evidence (UN
Secretary General) is under a duty of confidentiality not
to release the raw intelligence data.

Since Ravisia refuses to produce the intelligence data, the Ravisia can rely instead on other evidence on the
Court should deny Ravisia the right to rely on that impending ethnic cleansing without seeing the raw
intelligence directly or indirectly to support the legality of intelligence upon which the SG drew the same
Operation Provide Shelter. conclusions:

* Doctors of the World report of hundreds of deaths
in Northeast Province and prospect of "ethnic
cleansing on a massive scale" 39

* Declaration of martial law 40

* Flow of refugees fearing imminent persecution 4'

* SC Resolution 6620 ("confirmed reports of new
violence"; "continuing violence"; "threat of
impending large-scale human suffering")42

3 6 Corfu Channel Case CUKv Albania), Merits, 1949 ICJ 4,18 ("[T]he victim of a breach of international law, is often unable to furnish
direct proof of facts giving rise to responsibility. Such a State should be allowed a more liberal recourse to inferences of fact and
circumstantial evidence [...] It must be regarded as of special weight when it is based on a series of facts linked together and leading
logically to a single conclusion.").

37 SG's Report, Compromis, Appendix III, 10.

38 Compromis 34.

39 Compromis 29.

40 Compromis 29.

41 Compromis 29.

42 Compromis, Appendix II, 29.
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Alicanto Ravisia

* Assassination of Prime Minister Simurg43

* Burning of six Dasu villages 44

* Earth Without Frontiers report of thousands of
deaths and new wave of tens of thousands of Dasu
refugees4 5

* Earth Without Frontiers report of Zavaabi weapons
cache

4 6

B. Taking "Formal Note" and Drawing Negative Inferences

Article 49 of the Statute of the Court expressly provides that "Formal note shall be taken of any
refusal" by a State to produce evidence which has been requested by the ICJ. The ICJ has also
maintained that in cases when one party has exclusive control of the evidence, the other party may
have "more liberal recourse" to facts and circumstantial evidence.

In this case, the raw intelligence data on which the Secretary General based his report and upon
which Ravisia justified the presence of its armed forces in Alicanto's territory is entirely under the
control of Ravisia and remains highly classified. 47

Alicanto Ravisia
Alicanto will argue that the Court should take formal note Ravisia will argue that the Court may not draw negative
if Ravisia refuses the information. Alicanto will argue that inferences if Ravisia does not produce the intelligence
by "taking formal note", the Court should deny Ravisia's data since there is a legitimate reason for refusing to
right to rely on evidence to support the legality of OPS if it produce such data (national security).
refuses to produce such data.

Ravisia may also reply that since the legality of OPS does
Alicanto will also argue that by "taking formal note," the not depend on its intelligence data but on certain facts
Court should make negative inferences (about the lack of which are known to the Court, the Court may not draw
evidence of ethnic cleansing) based on Ravisia's failure to any such inferences from Ravisia's failure to produce such
produce the intelligence data.48  evidence. 49

C. Production of Evidence by Ravisia

Should the International Court oflustice call upon Ravisia to produce the intelligence delivered to the
Secretary-General? What is the consequence if Ravisia fails to produce evidence if so called upon?

43 Compromis 32.

44 Compromis 33.

45 Compromis 33.

46 Compromis 33.

47 Compromis 35.

48 Parker v. United Mexican States, 21 AJIL 174, 177 (1927) (failure to produce evidence "unexplained" may be taken into account when
reaching a decision).

49 Corfu Channel Case (UK v Albania). Merits, 1949 ICI 4, 32 (the Court states it cannot draw any inferences which differ from its
conclusions from analysing the facts of the case even though the UK declined to produce evidence requested by the Court citing naval
secrecy).
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Alicanto will argue that the Court may and should order Ravisia to produce the intelligence data
notwithstanding its highly classified status. Alicanto will further argue that Ravisia should not be
allowed to rely on the intelligence to support its claims in this case if it fails to produce evidence
such evidence. Ravisia may counter that the Court should not request it to disclose the confidential
intelligence data, but that if requested, Ravisia is excused from producing such data without
consequence since it would be contrary to its essential interests.

Article 49 of the ICJ Statute states:

The Court may, even before the hearing begins, call upon the agents to produce any
document or to supply any explanations. Formal note shall be taken of any refusal.

This rule provides that the Court may request a party to produce evidence. It does not, however,
empower the Court to compel a party to produce evidence. Thus, while the ICJ does have authority
to call upon Ravisia to produce the raw intelligence, Ravisia may refuse. 50

Rule 62(1) of the Rules of Court provides:

The Court may at any time call upon the parties to produce such evidence or to give
such explanations as the Court may consider to be necessary for the elucidation of
any aspect of the matters in issue, or may itself seek other information for this
purpose. (emphasis added).

This rule reinforces the authority of the Court to request evidence. By using the words "to be
necessary", the rule also suggests that the ICJ is more likely to request the production of evidence
when such evidence is integral to the resolution of the case.

Alicanto Ravisia
The overriding interest of justice requires the Court to
assert that Ravisia has a duty to produce the intelligence
data and to request that Ravisia produce the evidence in
satisfaction of that duty.5 1

The raw intelligence was integral to the case and that the
Court has to avail itself of all possible evidence and
resources available to it under its Statute and Rules in
order to make its finding. 52

50 Application of the Convention on the Prevention and Punishment of the Crime of Genocide Bosnia and Herzegovina v. Serbia and
Montenegro, Merits (Diss. op. Mahiou), ICI 2007 (stating that there is no obligation concerning cooperation in evidentiary maters in the
Statute or Rules of the Court and that any such cooperation is an act of good faith by the relevant party). There has been a historical
reluctance to empower the Court with fact-finding authority that would be in tension with state sovereignty. When revising the Rules of
the PCIJ of 1936, the Second Committee questioned whether it was "possible to say anything [in the Statute or Rules of Court] about the
duty of a party to produce all relevant information in its possession." The Second Committee considered best to refrain from affirming
the existence of a duty to produce all relevant information in the possession of the parties since sometimes "governments must claim to
exercise occasionally the right to refuse to produce a document on the ground of public interest, and of that interest it claims to be the
sole judge" concluding that "the matter will have to be regulated in the future by a convention."

11 Barcelona Traction. Light and Power Company, Limited (Belgium v. Spain), New Application: 1962, Preliminary Objections (Sep. op.
Bustamante), 1964 ICJ 78, 80 ("I naturally accept that in each case the onus of proof is placed on one of the parties, but it is also true that
the overriding interests of justice give the Court the faculty of taking such steps as are possible to induce the parties to clarify what is not
sufficiently clear.").

52 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and

Montenegro) Merits (Diss. op. Mahiou), ICJ 2007.
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Necessity Necessity

The Secretary General's report to the Security Council The intelligence data is not necessary for the Court since
was based precisely on Ravisia's raw intelligence data and there are other sources of information available for this
that such data is necessary for the Court to analyse the purpose, including the NGO reports and the Secretary
legal basis for Operation Provide Shelter. General's report that ethnic cleansing was an imminent

risk.
The evidentiary value of the NGO reports and Secretary
General's report, both which rely on secondhand
evidence, are minimal compared to the raw intelligence
data held by Ravisia.

National Security National Security

The IC] has the authority to call upon a party to produce Ravisia should not be asked to produce the "highly
classified documents. classified" raw intelligence based on national security

grounds.
Example:

* In the Corfu Channel Case, the Court requested Such a request by the Court would infringe Ravisia's
the UK to produce evidence which the UK sovereignty since it would be asking Ravisia to produce
considered classified.53  information that should not to be disclosed for danger of

harming its national interests.

Court's Impartiality

Any request by the Court to produce evidence

contravenes the Court's impartiality since by doing so, it
would actively be helping Alicanto to meet its burden of
proof. Further, Ravisia may argue that the Court's request
breaches its freedom to determine what evidence to
produce.

Confidentiality of the information Confidentiality of the information

Alicanto may argue that under Article 26, there is no Ravisia may reply that under Article 26(1) (i) provides
obligation binding the Court or its Registrar to publish the that the Registrar shall be responsible for the publication
intelligence data and that further, the Court can order of "the Court's judgments, advisory opinions and orders,
measures towards the protection of Ravisia's intelligence the pleadings and statements, and minutes of public
data. Ravisia would have no basis to refuse producing sittings in cases, and of such other documents as the
such data since the Court can maintain its confidentiality. Court may direct to be published".

D. Production of Evidence by Secretary-General

Can and should the International Court of]ustice declare that the Secretary-General may lawfully
hand over the evidence to Alicanto?

Ravisia will argue that the ICJ does not have jurisdiction to issue an opinion on the legality of the
Secretary-General's actions and that doing so would undermine the independence and the
confidentiality required of the office of the Secretariat. Ravisia will also argue that the intelligence is
unnecessary to decide the case since it has already satisfied its burden of proving that the OPS
intervention was justified. Alicanto will argue that the evidence is integral to the case and that the

11 Corfu Channel Case (UK v Albania). Merits, 1949 ICI 4, 32.

Alicanto Ravisia
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ICJ may and should declare that the Secretary-General may lawfully hand over the information to
Alicanto.

It is important to note that Alicanto has requested only a conclusion of law about the legality of the
Secretary-General handing over evidence. The question presented here is not whether the Court
may order the Secretary-General to hand over the information. Many teams may argue this latter
stronger position; however, they would do so at their own peril since it would be an untenable
argument and a careless reading of the Compromis.

Participants should be prepared to discuss:

1. Jurisdiction
2. Confidentiality in the Secretary-General's Office

1. Jurisdiction

Alicanto Ravisia
Alicanto will argue that the IC] may decide any matter Ravisia will argue that the IC] may not issue a legal
concerning the dispute that the parties have brought to its conclusion on this matter since the proper mechanism to
attention, and thus jurisdiction exists since Alicanto has be utilized by a UN entity for submitting a legal question
raised the issue of the legality of the SG's actions with to the court is through the request for an advisory
respect to the evidence withheld by Ravisia. opinion, which triggers the Court's jurisdiction under

article 65 of the ICJ Statute. Since the Secretary-General
did not formally request an advisory opinion, no
jurisdiction exists.

Alicanto may refer to the Advisory Opinion in "Difference
Relating to Immunity from Legal Process of a Special
Rapporteur of the Commission on Human Rights"
(Advisory Opinion of 29 April 1999) [the Cumaraswamy
Case], which shows that the Court can and is willing to
opine on the authority of the Secretary-General and the
exercise of his/her powers (see paras 47 to 56 of the
opinion).

2. Confidentiality of the Secretary-General's Office

The United Nations has recognized since its inception that the Secretary-General's office must be
able to cloak its activities in some level of confidentiality because it is "the confidant of many
governments."54 The office of the Secretariat has promulgated internal rules for the handling of
classified information. These rules provide that the UN "shall give due regard to expectations of
confidentiality" and "shall seek the prior consent" when it declassifies information from an outside
source. 55

Alicanto Ravisia
While internal procedures frown upon the disclosure of The Court should conclude that the Secretary-General
classified information, international law does not prohibit may not disclose the information since it would
the Secretary-General from handing the intelligence data undermine the confidentiality required of the office of the
over to Alicanto. The court should therefore conclude that Secretariat.
the SG can hand over the evidence.

54 G.A. Res. 11 (24 Jan. 1946).

51 UN Secretary- General's Bulletin on "Information sensitivity, classification and handling", U.N. DOC ST/SGB/2007/6 (12 Feb 2007).
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III. Offensive Radio Broadcasting and Sexual Exploitation

Were the radio broadcasts a violation of international law? Were the acts of sexual exploitation a
violation of international law? Is Ravisia responsible for the acts? Should the International Court of
Justice order Ravisia to make reparations?

A. Radio Broadcasts

Were the radio broadcasts a violation of international law? Is Ravisia responsible for the acts?

Participants should be prepared to discuss:

1. Radio Broadcasts During UNMORPH
2. Radio Broadcasts After UNMORPH

1. Radio Broadcasts During UNMORPH

The thrust of both sides' arguments will be the meaning of paragraphs 5 and 6 of UN Security
Council Resolution 5440 (2005).

The operative provision of the resolution is paragraph 5, which indicates that the Model Status-of-
Forces Agreement of 9 October 1990 will apply in the absence of a negotiated status-of-forces
agreement for UNMORPH between Alicanto and the UN Secretary-General. Under Model Status-of-
Forces Agreement paragraph 46, "[a]ll members of the United Nations peace-keeping operation...
shall be immune from legal process in respect to words spoken or written and all acts performed by
them in their official capacity."

The radio broadcasts are outside the scope of
UNMORPH's mandate. The content is not covered by UN
Security Council Resolution 5440, which "[u]nderlines the
need for UNMORPH to have at its disposal an effective
public information capacity, including radio transmission
facilities of local and national reach, to promote
understanding of the peace process and the role of
UNMORPH among affected parties, to disseminate
information regarding the security situation in the region,
and to encourage the progressive development of the
various communities in Alicanto." Alicanto will have to
reason from the facts how the broadcasts fall outside of
this rather broad provision.

Alicanto will face an additional hurdle of arguing why
Model Status-of-Forces Agreement paragraph 46 does not
apply. To do so, they will have to argue that the immunity
is only for acts UNMORPH did in its official capacity. To
do so, however, will mean combining the two separate
clauses in the paragraph's key sentence and ignoring the
fact they are set-off from each other by the grammatical
conjunction "and." Assuming they are rhetorically gifted
enough to subvert the remedial elements of English
grammar, Alicanto will have had to have been successful
in offering a convincing argument for why the official uses
of radio broadcasts laid out in UN Security Council
Resolution 5440 do not apply.

All radio broadcasts produced by UNMORPH clearly fall
within the scope of "words spoken or written" in
paragraph 46 of the Model Status-of-Forces Agreement.
Since this clause is independent of the subsequent one
providing immunization for "all acts performed by them
in their official capacity," Ravisia will argue that this
protection is absolute and not subject to further inquiry
over whether or not the broadcasts were conducted in its
official capacity.

Alicanto may avail itself of the argument that paragraph 6
of Security Council Resolution 5540 allows UNMORPH to
use radio broadcasts to "encourage the progressive
development of the various communities in Alicanto."
Similar to the opposite argument for Alicanto, Ravisia will
have to give a convincing factual argument that the
UNMORPH broadcasts fall within the scope of this
provision.

Alicauto I Ravisia
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2. Radio Broadcasts After UNMORPH

A separate issue which may arise concerns radio broadcasts which were allegedly conducted by
Ravisia after the termination of UNMORPH. For this issue, the Model Status-of-Forces Agreement
immunity does not apply, nor does UN Security Council Resolution 5540.

Since there is no defined law on radio broadcasts during unilateral peacekeeping operations,
Alicanto will likely argue that they violated its domestic laws. This is distinct, however, from
violating any internationally recognized law.

Alicanto's assertion that the broadcasts continued was
never rebutted by Ravisia.

Since there is no internationally recognized law related to
the radio broadcasts per se, Alicanto will need to make
the radio broadcasts part and parcel of its larger
argument against the violation of its territorial
sovereignty. The broadcasts are in violation with local
laws requiring prior provincial approval of all secular
broadcasts. As such, the broadcasts are further evidence
of Ravisia's unjustified intervention and that its conduct
has gone beyond the scope of mere humanitarian
intervention.

The facts are unclear as to whether or not the UNMORPH
radio broadcasts continue. Their continuance is merely
asserted in the diplomatic note of 17 September 2008.
Ravisia can argue that no evidence exists that the
broadcasts were continued, let alone that they were the
ones responsible for them.

Even if there were evidence that the broadcasts
continued, the broadcasts violated no internationally
recognized law and the Court should therefore deny this
part of Alicanto's prayer for relief.

B. Sexual Exploitation

Were the acts of sexual exploitation a violation of international law? Is Ravisia responsible for the
acts?

Alicanto will argue that Ravisia has violated its obligations under the United Nations Convention on
the Rights of the Child (UNCRC), the Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW), and/or the International Covenant on Civil and Political Rights (ICCPR).

A three-part analysis must be applied to determine whether Ravisia is liable for a violation of any of
its treaty obligations:

1. Does the relevant treaty bind Ravisia extraterritorially?
2. Is the alleged violation attributable to Ravisia?
3. Has a violation occurred?

Students may also argue the existence of customary international human rights (IHR) and
international humanitarian law (IHL) obligations. In this case, they must prove the existence of a
customary IHR or IHL obligation and a breach attributable to Ravisia. In the case of IHL, the team
must additionally show establish that customary IHL - arguably applicable during war, armed
conflict, belligerent occupation, or state of emergency - is applicable in this case before evaluating
whether any of its various standards of treatment have been violated. Many guidelines and
bulletins have been promulgated by the UN Secretary-General that govern the conduct of
peacekeeping troops. Teams should take care to explain the legal relevance of these sources under
the rubric of Article 38(1) of the ICJ Statute.

Alicanto IRavisia
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